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Dear Colleagues,

Over the past several years, the Department of Mental Health has taken a close look at
the Human Rights structure, the protection of Human Rights and how integral thisisto
our mission. The Human Rights Policy, revised in January 2003, is an important outcome
of that effort. The policy and this handbook clarify and strengthen the mechanisms by
which we protect clients' rights. They serve as an important resource as the Department
strives to integrate these values into the day-to-day delivery of DMH services.

In addition to revising the policy, the Department has examined the sometimes complex
dynamics that arise while ensuring the protection of rights and delivering quality clinical
care. | firmly believe that excellent care is congruent with respecting clients' rights. As
the policy clearly states. “. . . the protection and enhancement of Human Rightsisa
common objective to be shared by al. Senior staff and managers have a responsibility to
provide the leadership and model the values necessary to proactively implement this
policy, and to ensure that DM H maintains a service environment that promotes respectful
and responsive interactions with Clients.”

Thank you for your shared commitment to the mission of the Department of Mental
Health and your dedication to the continued protection of human rights.

Sincerely,

Elizabeth Childs, M.D.
Commissioner
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. HOW TO USE THE HUMAN RIGHTSHANDBOOK

The Human Rights Handbook is meant to be a companion to the Human Rights Policy
(Appendix 1). On pages five through seven of the policy there is a chart of rightsthat is
in alphabetical order. The handbook is designed to define and explain the regulations,
statutes and policies establishing the rights listed on those pages.

In the Human Rights Policy, the topics are listed as either applying to afacility or a
community program. In this handbook, the table of contents will direct you to the page
where a specific right is discussed. Y ou will first read a general statement about a right
and then it will explain how it applies to the facility, community and DMH
child/adol escent programs licensed by OCCS.

Section V of the handbook explains the Human Rights Infrastructure. Section V1, the
Appendix, contains relevant materials mentioned in the handbook such as the Human
Rights Policy, the Five Fundamental Rights Law, as well as contact information for legal,
educational, and advocacy resources.

Aslaws, regulations and DMH policies change, this handbook will be revised.

We hope the handbook provesto be a useful resource to you. For copies of DMH
regulations or policies or if you have any questions that are not readily answered in this
handbook, please feel free to contact the Human Rights Office.

Bernadette Drum
Children/Adolescents Director of Human Rights
617-626-8150

Adult Director of Human Rights
617-626-8107



V. HUMAN RIGHTSAND RESPONSIBILITIESOF CLIENTS

A. ACCESSTO ATTORNEY OR LEGAL ADVOCATE
(See Appendix 2a and 2b -“Five Fundamental Rights’” Law)

1. Facility and community: general

A program or facility must ensure access to a client by hig/her attorney and/or
legal advocate working under the supervision of an attorney, at any reasonable
time. Every client must be provided with reasonable assistance in contacting and
receiving visits or telephone calls from attorneys or legal advocates. Whenever
possible, such visits and telephone calls shall occur in private areas. The client
also hastheright to refuse avisit or telephone call from an attorney or legal
advocate. An attorney or legal advocate who represents a client must be given
access to the client, the client’ s record, the hospital staff responsible for the
client’s care and treatment and any meetings concerning treatment or discharge
planning where the client would be or has the right to be present.* The program
or facility may ask an attorney, or legal advocate working under the supervision
of an attorney, to verify that he or she, in fact, is representing the client.

2. Eacility
In afacility, aclient:

a. hastheright to receive or refuse visits and telephone calls from his/her
attorney or legal advocate, physician, psychologist, clergy or socia worker
at any reasonable time, regardless of whether the patient initiated or
requested the visit or telephone call.

b. upon admission and upon request at any time thereafter, must be provided
with the name, address, and telephone number of the Mental Health Legal
Advisors Committee, Committee for Public Counsel Services, and
authorized Protection and Advocacy organizations, and shall be provided
with reasonabl e assistance in contacting and receiving visits or telephone
calls from attorneys or legal advocates from such organizations; provided
that the facility shall designate reasonable times for unsolicited visits and
for the dissemination of educational materials to patients by such attorneys
or legal advocates.” (See Appendix 3 for alisting of legal and advocacy
resources.)

IM.G.L.c. 123,8 23(€); 104 CMR 27.17(6)(b); and 104 CMR 28.09(1)(b)
2104 CMR 27.13(5)(€) and (f)



3. Community

In a community program, a client:

a. hastheright to receive or refuse visits and telephone calls from an
attorney or legal advocate, physician, psychologist, clergy or socia worker
at any reasonable time, regardless of whether the client initiated or
requested the visit or telephone call; and

b. hastheright to be represented by an attorney or legal advocate of his/her
own choice, including the right to meet in a private area at the program
with the attorney or legal advocate.®

4. Community: DMH child/adolescent programslicensed by OCCS

When contracting with a child/adolescent program licensed by the Office of Child
Care Services (OCCS), DMH must insure that the Program allows DMH
child/adolescent clients to have access to an attorney or legal advocate in
accordance with the Five Fundamental Rights Law.*

. Attorneysfor clientsregarding commitment or guardianship and/or Rogers
matter s (See also section of Handbook entitled “Informed Consent” (Section
IV.O. p. 25)

An attorney who represents a client in acommitment or guardianship and/or
Rogers matter must be given access to:

a theclient;

b. the client’ s record;

c. the hospital staff responsible for the care and treatment of the client; and

d. any meetings concerning treatment planning or discharge planning where the
client would be or has the right to be present.”

6. Attorneys or legal advocates from protection and advocacy or ganizations

Upon admission to afacility or program and upon request at any time thereafter,
the facility or program must provide clients with the name, address and telephone
number of the following organizations:

a. Disability Law Center (Massachusetts Mental Health Protection and
Advocacy Project);

b. Mental Health Legal Advisors Committee;

c. Committee for Public Counsel Services; and

j 104 CMR 28.03(1)(d)(3) and (1)(€)
Id.
SM.G.L. c. 123 § 23(€); 104 CMR 27.17(6)(b); and 104 CMR 28.09(1)(b)



d.

Any other legal service agencies funded by the Massachusetts L egal
Assistance Corporation, under the provisions of chapter 221A, to provide
free legal services.’

In addition, the Massachusetts Mental Health Protection and Advocacy Project
may have additional rights of accessto the client or the client’s record under
federa or state law.

CIVIL AND FORENSIC COMMITMENTSAND OTHER ADMISSIONS
(See Appendix 4, Massachusetts General Laws Chapter 123-Commitments and
Other Admissions)

I nvoluntary admission for adults and minors

Theterm “individual” in this section refers to both adults and minors.

a

If an individual is admitted against his/her will to afacility under the
provisionsof M.G.L. c. 123, 8§12 (“Section 12"), he/she has theright to
meet with an attorney appointed to represent him/her by the Committee
for Public Counsel Services (CPCS) Mental Health Litigation Unit (1-617-
482-6212). Upon admission, the facility must advise the individual of this
right and the facility will contact CPCSif the individual so requests.
CPCSisrequired to appoint an attorney who shall meet with the person
promptly. Theindividual, of course, may decline to have CPCS contacted
on hig’her behalf.”

If an individual is sent to afacility on a“Section 12, he/she may be
admitted involuntarily if the admitting physician (who must be a
designated physician in accordance with DMH regulations)® thinks that
he/she suffers from a mental illness and, because of such illness, would be
dangerous to him/herself or others if not admitted.” The individual may be
held for examination and treatment for up to three (3) business days.
Within thistime, the facility must release him/her, accept his/her
conditional voluntary admission, or petition the local District Court for a
commitment. If the individual thinks that his/her involuntary admission
arises from abuse or misuse of the prescribed process, he/she may seek an
emergency hearing in the District Court. Such hearings are required to
take place on the next business day. The admitting facility should be
prepared to supply forms for emergency petitions to the individual and/or
his/her attorney. A facility is entitled to respond to such petitions.

If the facility files a petition for the individual’s commitment, under the
provisions of M.G.L. ¢.123, sec. 7, the court must hold the hearing within

®M.G.L.c. 123 § 23(e)

"M.G.L. c. 123, § 12(b)

104 CMR 33.03

® 104 CMR 27.05(1) defines mental illnessand M.G.L. c. 123, §1 defineslikelihood of
serious harm.
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five (5) business days after the petition is filed, unless the patient agrees to
adelay. Theinitia order of commitment after a hearing will be for a
period of up to six (6) months. If the facility files a petition for further
commitment after theinitial six (6) month period, the hearing must be held
within fourteen (14) days after the petition isfiled, unless the individual
agreesto adelay. The second or any subsequent commitment(s) will be
for aperiod of up to twelve (12) months.*

d. If thefacility files a petition for commitment, the individual must remain
at the facility until the hearing is held and a judge has decided the matter.
Although judges usually decide the cases quickly, ajudge has up to 10
days after the hearing ends to make his’her decision. If the judge orders
theindividual committed, the individual has aright to appeal.

2. Voluntary admission

a Persons age 16 years or older - Any individual 16 years of age or older, or
his/her Legally Authorized Representative (LAR), has the right to apply
for voluntary admission to a psychiatric facility. A voluntary admissionis
granted when the individual meets the clinical criteriafor admission and
thereis not alikelihood that serious harm would result if the individual
left the facility. Asageneral rule, only unlocked psychiatric facilities
accept patients voluntarily without conditions on their admissions. An
individual on avoluntary admission status may leave the facility at any
time.

b. Individuals under the age of 16 years - Only the parent(s) or LAR of a
child/adolescent under the age of 16 years has the right to apply for
voluntary admission of theindividual. The parent(s) or LAR may remove
the child/adolescent from the facility at any time.

3. Conditional voluntary admission

a. Individuals age 16 years or older - Anindividual 16 years of age or older
has the right to apply for a conditional voluntary admission to a
psychiatric facility. ** He/she may consult alawyer or legal representative
before taking this action. In general, locked psychiatric facilities only
accept voluntary admissions with the conditions described in this section.
Thisis because locked psychiatric facilities generally treat patients who
present a concern or alikelihood of serious harm if they leave the facility.
If the individual meets the criteria for admission and is found competent to
make that decision, the application for conditional voluntary status should
be accepted. A person on conditional voluntary status must give the
facility three (3) business days notice of hig/her intention to leave. By the
end of the three (3)-day period, the facility must either discharge him/her

OM.G.L.c. 123, 2. 8
1 M.G.L.c. 123,810



or, if the facility thinks he/she is mentally ill and dangerous, petition the
court for the individual’ s commitment.

The parent(s) or LAR of individuals age 16 and 17 also has the right to:
a) signfor aconditional voluntary admission on behalf of the child; and
b) provide notice of intent to remove the child from afacility.

b. Individuals under the age of 16 - Only the parents or LAR of a child under
the age of 16 are authorized to apply for a conditional voluntary
admission, and to provide notice of intent to remove the child from a
facility.

4. Right to a hearing and r epresentation

A lawyer will be appointed by the Committee for Public Counsel Services (the
public defender’ s office) to represent the individual, unless the individual has a
private lawyer or wishes to represent him/herself. The attorney should meet with
the individual promptly after his/her appointment and should explain the
individual’ s rights in the court proceeding, including the right to seek a
psychiatric examination and testimony from an independent expert.

Whenever a court hearing is held under the provisions of M.G.L. c. 123 for the
commitment or further retention of an individual with conditional voluntary status
in afacility, the individual has the right to atimely hearing and representation by
counsel under the law.*

5. Forensic commitments

Under Massachusetts General Laws, Chapter 123, §815-18, courts with
appropriate jurisdiction may order certain pre-trial crimina defendants, criminal
defendants after afinding on acriminal charge, and state prison or county house
of correction inmates, to be committed to a state operated mental health facility,
or in some instances, to Bridgewater State Hospital for a period of evaluation for
competence to stand trial, criminal responsibility, or aid in sentencing, or for
treatment following afinding of not guilty by reason of insanity or incompetence
to stand trial, or for treatment upon transfer from a place of detention. These
commitment sections are described briefly on the table of legal sectionsfound
in Appendix 4, Massachusetts General Laws Chapter 123-Commitments and
Other Admissions.

2 M.G.L. c. 123, §§ 5 and 7; and 104 CMR 27.13(9)



C. CLIENT FUNDS

1. Facility and community: general

In general, an adult client has the unrestricted right to manage and spend his’her
own money unless he/she has a guardian, conservator or representative payee.*®

Whenever possible, client funds maintained by afacility or program should be
deposited in an interest-bearing account. If the amount of the funds exceeds one
thousand dollars ($1,000), then the client’s name must be entered onto the
account.™*

Assistance should be provided to aclient to allow the client maximum
independence and control over his’her funds, consistent with his/her ability.™
The client or his’her fiduciary may request and obtain an accounting of how
his’her funds were spent.*®

Note: A Representative Payee is authorized to manage only federal benefits such
as SSl and SSDI funds. A guardian of the estate or a conservator usually is
authorized to manage all of aclient’s funds.

2. Facility: general

A facility director has the ultimate responsibility for the management and
expenditure of all dependent funds.'” In afacility, including Intensive
Residential Treatment Programs (IRTPs) and Behaviorally Intensive Residential
Treatment Programs (BIRTS) for patients 18 years of age or older, an evaluation
of the patient’s ability to manage his/her funds must take place within thirty (30)
days of admission. The patient must receive notice of the evaluation and an
explanation of the evaluation process at least seven (7) days in advance. He/she
has the right to be assisted by a person of his’her choice during the evaluation
process. He/she also must be informed as to the availability of legal assistance
and/or the Human Rights Officer as resources for such assistance. In addition, a
facility must have procedures for conducting emergency evaluations when the
seven (7) days notice is not required, that is when a patient’s use of his’her funds
presents a significant risk to the patient, others, or the funds themselves. *®

DMH Policy #97-6, concerning patient fundsin facilities, states: “...(t)he fact that
apatient may make ‘bad’ fiscal decisionsis not a proper basis for determining

13104 CMR 30.02(3)(a)(4) and (5); DMH Policy #97-6, (V)(1)(C) and (V)(3)(A) and (B)
14104 CMR 30.02(7)(a) and 30.03(5)(d) and (€); and DMH Policy # 97-6, (V)(1)(B)
15104 CMR 30.03(5)(b)

18104 CMR 30.02(7)(d) and 104 CMR 30.03(5)(e)

17104 CMR 30.02(6)(a)
18 104 CMR 30.01(3)(a-d)



that he/she is unable to manage and spend his’her funds; only if the patient’ s fiscal
judgment is significantly impaired...should such a determination be made.” *°

Dependent funds are those funds belonging to a patient which are located at a
facility or received by afacility if:

a. the patient is unable to manage these funds as determined by an evaluation
in accordance with 104 CMR 30.01(3);

b. the patient is unable to manage these funds as determined by acourt in a
guardianship or conservatorship proceeding;

c. the patient is unable to manage these funds as determined by the Social
Security Administration or Veterans Administration in accordance with
their requirements,

d. thefundswere received as dependent funds from a guardian, conservator
or representative payee, or other representative of the patient; or

e. thefunds belong to a patient who isaminor.?

Independent funds are defined as, “all of a patient’s funds which are located at the
facility and which are not dependent funds.”#

A facility may use dependent funds only for purposes directly beneficial to the
client, taking into consideration the client’s needs and desires. (See 104 CMR
30.02(6) for the standards for managing and spending these client funds.) If the
evaluation determines that a client is able to manage part or all of his’her money
that has been turned over to the facility, the client has the unrestricted right to
manage and spend part or al of this money.?

3. Community: general

In community programs, the program director may hold funds given to him/her by
aclient, or the client’ s fiduciary, and the client has an unrestricted right to manage
and spend these funds unless the client isaminor or has alegal guardian,
conservator or representative payee.® However, if aclinical evaluation
determines that the client is not capable of managing part or all of his’her funds,
the program must devel op procedures to advise and assist the client to manage
and spend these funds, in accordance with the client’s needs and interests.**

Programs operated, contracted for, or licensed by DMH and at which a client
earns or maintains funds must have written procedures for the shared or delegated
management of client funds. The purpose of the proceduresis to advise and assist
those clients who have been deemed incapable of managing or spending any part

9 DMH Policy #97-6, (V)(2)(B) (p. 3)
20104 CMR 30.02(3)(a); See also DMH Policy #97-6, (IV)(1) (p. 2)
21 104 CMR 30.02(3)(c) and DMH Policy #97-6, (1V)(5) (p. 2)
%2104 CMR 30.01(3)
3104 CMR 30.03(5)(a)
24104 CMR 30.03(5)(b)
10



of their funds and who do not have a fiduciary.> DMH regulations set forth other
requirements applicable to managing client funds in the community. See 104
CMR 30.03(5)(c)(1)(7).

4. Community: DMH child and adolescent programs licensed by OCCS

Child/adolescent community programs, including Clinically Intensive Residential
Treatment Programs (CIRTS), must provide opportunities for the child/adolescent
in their care for more than 45 days to learn the value of money through earning,
spending, giving and saving.?® The programs also must have written policies that
address allowances.”

5. Financial Custodians

a. Guardians- A guardian is appointed by a court to make personal and/or
financia decisionsfor the client if the client is not competent to make
these decisions him/herself. A guardian can have general or limited
authority. To determine the extent of a guardian’s authority, the court
decree or order appointing the guardian must be carefully reviewed. The
kinds of limitationsinclude: person only, estate only, specific treatment
authority, etc. A guardian of a person can only make personal decisions
(e.g., medical) for theindividual. A guardian of the estate can only make
financial decisionsfor the individual.

A guardianship can be temporary or permanent. To determineif a
guardianship is still valid, the decree or order should be reviewed and/or
legal counsel consulted. A temporary order, unless otherwise stated in the
decree or order, expires ninety (90) days after the date of appointment.

For clients under the age of 18 years, the parent(s) is the custodian of the
client unless a court determines that someone else should be the client’s
guardian. Once a client reaches the age of 18 years, he/sheis considered
legally competent and the law no longer considers hissher parent(s) a
custodian, absent court appointment of the parent(s) as guardian of the
person and/or estate. The client’s change to legal adulthood happens
automatically on the client’s 18" birthday whether or not he/sheis
competent.

b. Conservators- A conservator’s authority islimited to control over the
client's financial resources. DMH does not have the authority to pursue a
conservatorship, but some clients may have a conservatorship in place. A
guardian of the estate has the same authority over aclient’s financial
resources as a conservator. A conservatorship can be temporary or
permanent. To determine if a conservatorship is still valid, the court order

%104 CMR 30.03(5)(c)
%6 102 CMR 3.07(8)(a)
1102 CMR 3.07(8)(b)

11



or decree appointing the conservator should be reviewed and/or legal
counsel consulted.

c. Representative Payees- A Representative Payee is appointed by the Social
Security Administration (SSA) or the Veterans Administration (VA) to
handle aclient's Social Security or Veterans benefits, which have been
deemed dependent funds.

An adult who is unhappy with his’her Representative Payee can request
that someone else be appointed. Such arequest must be in writing and
should be sent to the SSA or VA. It isbest to have a replacement
Representative Payee in mind, but the SSA or VA will provide assistance
in locating a payee if the client has no one identified and is unable to
locate an appropriate substitute Payee.

In the case of minors, the parent(s) with custody of the minor isthe
preferred Representative Payee. However, in some instances, another
person will be appointed.

An adult who feels he/she no longer needs a Representative Payee may
ask the SSA or VA to pay him/her directly. To become independent of a
Representative Payee, a person must submit evidence to the SSA or VA
demonstrating that he/she no longer needs assistance to manage hisher
funds. Evidence may bein the form of aletter from his/her doctor or
counselor stating that he/she can manage money to provide for his/her
basic needs.

Any suspected abuse of a client’s funds by a Representative Payee should
be reported directly to the SSA or VA, in addition to other applicable
reporting entities, such asthe DMH or Disabled Persons Protection
Commission or Elder Affairs. If fraud is suspected, the fraud office of the
Inspector General can be contacted at 617-565-2662.

D. CLOTHING

1. Facility and community (DMH): general

A client in afacility or program has the right to wear his’/her own clothing.
However, afacility director or his/her designee may limit this right for good
cause®® A statement of the reason(s) for limiting the right must be entered into
theindividual client’s treatment record.”

2 M.G.L.c.123,§23
29
Id.
12



2. Community: DMH child/adolescent programslicensed by OCCS

OCCS licensed child and adol escent residential programs must furnish residents
with clean, adequate, and seasonable clothing as required for health, comfort and
physical well being.*® In addition, aminor in aprogram is entitled to participate in
the selection and wearing of his/her own clothes that are appropriate to age, sex,
and individual needs. Upon discharge, the minor may keep this clothing.*

E. COMMERCIAL EXPLOITATION

1. Facility and community: general

Commercial exploitation of clientsis not acceptable.®

Commercial exploitation occurs when someone other than the client stands to
gain from the use of aclient’simage(s) in advertising or other publications.

Before using the client’s name, image, or personal information in commercial
publications, mass media, and/or other types of publications, express written
permission from the client and, if applicable, his’her guardian, must be obtained.
Publications for the purpose of research, fund-raising and publicity also are
subject to thisrule.

2. Community: DMH child/adolescent programslicensed by OCCS

These programs shall not allow a client to participate in any activities unrelated to
the client’ s service plan without the written consent of the parents or a person
other than the parent with custody of the child, and the written consent of the
client if over 14 years of age. Among the activitiesto which thisappliesare
research, fund-raising and publicity, including photographs and/or mass media
communications.®

F. COMPLAINTS/ INVESTIGATIONS AND REPORTING ABUSE

1. Facility and community: general

DMH complaint, investigation and reporting regulations apply to DMH operated,
licensed and contracted for facilities and programs.* The regulations define the

“person in charge” as the person with day-to-day responsibility for the facility or
program or his/her designee.

%102 CMR 3.07(4)
31102 CMR 3.07(4)(c) and (d)
%2104 CMR 28.03(1)(f) and DMH Policy #03-1, (V)(C)(1) (p. 7)
%102 CMR 3.06(10)
% 104 CMR 32.01(1)(a)
13



2. Informal resolution of complaints

If aclient, family member or other person has a human rights concern, that
individual may file aformal complaint with the person in charge of the program
or facility or may seek to address the concern informally.

The client (or other person acting on behalf of the client) may seek the assistance
of the Human Rights Officer for advice or advocacy in resolving a concern
informally. Therole of the Human Rights Officer isto advocate for the client. In
some situations, the Human Rights Officer may be able to negotiate a resolution
satisfactory to the client. For example, the Human Rights Officer may be able to
determine whether the client has a particular right under DMH regulations or
policy and if so, then he/she may be able to educate the staff regarding this right.
Also, the Human Rights Officer may be able to discuss an issue separately with
staff and find out whether there may be an aternative solution satisfactory to both
the client and the staff.

However, regardless of what informal mechanisms are available to the client, the
client always retains the right to file aformal complaint with the person in charge
of the program or facility regarding any matter which the client believesis
dangerous, illegal or inhumane. A complaint should always be filed regarding an
allegation of abuse or other serious human rights violation so that any necessary
corrective action can be taken. The Human Rights Officer and other program and
facility staff should be availableto help a client file a complaint.

3. Filing a complaint with the person in charge

A client (regardless of age or competence) or any other person, at any time, may
make an oral or written complaint to the person in charge of the program/facility,
alleging a dangerous, illegal or inhumane incident or condition. ( See Appendix 5,
the DMH complaint form). The form is also available on the DMH website. The
use of thisform is not required.

The regulations further provide that an employee has a responsibility to file a
complaint with the person in charge, if the employee has reason to believe that
there has been a dangerous, illegal or inhumane incident or there exists a
dangerous, illegal or inhumane condition.®

The person in charge of the program/facility must ensure the complaint forms and
appeal forms are available at well-identified locations and are provided to
individuals upon request.*® A notice of the availability and general content of the
DMH complaint process must be “ conspicuously posted” at the program or
facility and must be given to each client and any guardian upon admission.*’

% 104 CMR 32.05(1)(c)
%104 CMR 32.05(2)(b)

37104 CMR 32.05(2)(a)
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The DMH regulations provide that the program/facility’ s Human Rights Officer
has a responsibility to assist clientsin filing complaints and must use best efforts
to ensure that an incapable client’ s interests are protected through representation
by an independent attorney or advocate, if necessary or appropriate® The
regulations require that staff help clients file complaints upon the client’s
request.*® Employees have this responsibility regardless of their views about the
appropriateness of acomplaint.

. Complaint procedure under the DMH regulations

(Refer to the Office of Investigation diagram on the complaint processin

Appendix 6.)

a. Personin charge - Once acomplaint isfiled, the DMH regulations require

the person in charge of the facility/program or his’her designee to either:

conduct the necessary fact finding, and issue awritten decision within
ten (10) days® (The decision must notify the parties of the right to
request reconsideration and the right to appeal); or

. refer the complaint to the DMH Central Office, if the complaint falls

within any one of the following seven categories:

medicolegal death;

sexual assault or abuse;

physical assault or abuse;

attempted suicide which results in serious physical injury;
commission of afelony;

restraint or seclusion practice not in accordance with DMH
regulations which resultsin serious physical injury; or

the person in charge believes that the complaint is sufficiently
serious or complicated as to require an investigation by the DMH
Office of Investigations even though the complaint does not fall
within one of the other six categories listed above.**

b. Central Office- The complaints referred to the DMH Central Office are
sent to either:

the Office of Investigations (if the complaint involves a program or
facility operated or contracted by DMH) or

the Director of Licensing (if the complaint involves afacility that is
licensed by DMH, but not under contract with DMH). The Director of

%104 CMR 32.05(3)
% 104 CMR 32.05(1)(a)

0104 CMR 32.05(2)(c)
“1 104 CMR 32.05(2)(d)
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Licensing coordinates the investigation of these complaints with the
Office of Investigations.*?

These complaints must be investigated within 30 days (unless an extension
isgranted).*® An Area Director, Assistant Commissioner of Child and

Adolescent Services, or Director of Licensing will issue awritten decision
on the complaint within 10 days of the receipt of the investigation report.**

C. Reconsideration - After the person in charge (DMH Area Director,
Assistant Commissioner of Child/Adolescent Services or Director of
Licensing) makes a written decision regarding the complaint, any party to
the complaint may request in writing, reconsideration of the written
decision. The request must be made within ten days of receipt of the
decision. The request for reconsideration must assert that there was a
failure either to interview an essential witness or to consider an important
fact or factor.®

d. Right to appeal - In addition, the client or any individual or entity acting
on behalf of aclient may appeal the written decision to DMH. The person
within DMH to whom the client may appeal will vary depending on who
issued the written decision.*® See Appendix 6 for adiagram of the
complaint process.

5. Retaliation prohibited

The regulations explicitly prohibit retaliation against any person who files a
complaint with DMH pursuant to 104 CMR 32.00.* The DMH Human Rights
Policy #03-1 (p.13) describes the process that is to be followed if retaliation is
believed to have occurred.

6. Other reporting of abuse and neglect

In addition to filing a DMH complaint, many staff who work in amental health
facility or program are required to report immediately any alleged incidents of
abuse and neglect to certain state agencies. (See the section in this Handbook
entitled “Mistreatment” (p. 33) for additional information regarding what might
constitute abuse.)

a Adults18 - 59 - All DMH staff must report to the Disabled Per sons
Protection Commission (DPPC) any act or omission which resultsin

2104 CMR 32.03(3)
3104 CMR 32.05(5)
4104 CMR 32.05(6)(b)
5104 CMR 32.03(5)
6104 CMR 32.03(6)
47104 CMR 32.03(7)
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C.

serious physical or emotional injury to aclient aged 18 through 59,
inclusive. A written report also must be filed. *

(The 24-hour DPPC hotline phone number is 1-800-426-9009, or call
DPPC at 1-617-727-6465 during regular business hours.)

Minors (under age 18) - All DMH staff working in children’s units or
programs must report the abuse or neglect of minors to the Department of
Social Services (1-800-792-5200). A written report also must be filed.*®

Sometimes an adult client will provide information regarding the abuse of
achild. Certain staff working with adult clients are mandated reporters of
the abuse or neglect of minors, if their work fallsinto a specific category
including, but not limited to: hospital personnel engaged in examination,
care or treatment; psychologists; nurses; social workers; allied mental
health and human services professionals; and psychiatrists. A written
report also must be filed.*

If the work of a DMH employee who works with adult clients does not fall
into one of the categories specified in the statute, this does not mean that
information regarding abuse should be ignored. The employee should
speak with his/her supervisor, and it may be helpful to contact the DMH
Legal Office.

Adults 60 or older - The statute authorizes and requires mandated reporters
to contact the Executive Office of Elder Affairs (1-800-922-2275)
regarding the abuse, neglect or financial exploitation of persons aged 60
and over. Mandated reporters are employees holding certain specific job
titles, including, but not limited to, the following: social worker,

physician, nurse and licensed psychologist. Mandated reportersalso
must filewritten reports.

Note: Any other person (i.e., a client, family member, advocate or
friend) also may file a complaint of abuse or neglect with the agencies
listed above.

Community: DMH child/adolescent programs licensed by OCCS

In addition to the above DMH process, any person may file a complaint that
affects the health, safety or welfare of aminor in an OCCS licensed program. To
find out which regional licenser to contact, call the OCCS at 1-617-988-6600.

“M.G.L.c. 19C, 88 1 and 10

“M.G.L. c. 119, § 51A

*M.G.L.c. 19A, 8§ 14 and 15
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Privacy Complaints®

The Health Insurance Portability and Accountability Act (HIPAA) isafedera law
(Public Law 104-191) that, in part, protects both an individual’ s right to keep
and/or transfer his’her health insurance when moving from one job to another, and
the privacy of theindividual’s Protected Health Information (PHI). In addition to
HIPPA, there are state statutes and regulations that protect the privacy of client
information. In some instances, these are more restrictive than HIPPA as to how
information can be used.*®

Questions regarding privacy can be directed to the DMH Privacy Officer who can
be reached by e-mail at PrivacyOfficer@DMH.state.ma.us or by telephone at
1-617-626-8160. Also, additional information regarding privacy can be found in
Section IV. X. of this Handbook (entitled “Record Access’).

An individual whose Protected Health Information (PHI) is created and/or
maintained by DMH or his/her Personal Representative may file a Privacy
Complaint at any time concerning:

a. DMH’sresponse to hig/her request:
i. toaccessPHI;
ii. for restrictions on the use and/or disclosure of PHI;
iii. for confidential communications;
iv. to amend PHI; and/or
V. toreceive an audit trial of the disclosures of PHI made by DMH.
b. DMH’sPHI privacy policies and procedures; and
c. DMH’scompliance with its PHI privacy policies and procedures
including, but not limited to, concerns about the maintenance and
unauthorized uses and/or disclosures of PHI.

Any individual whose PHI is created and/or maintained by DMH or hig/her
personal representative may file a Privacy Complaint. All complaints must bein
writing. The DMH 104 CMR 32.00 complaint form may be used to file a Privacy
Complaint. A Privacy Complaint may be filed at any DMH Areaor Site Office,
Facility or State-operated Program or with the DMH Privacy Officer. All Privacy
Complaints will be treated as 104 CMR 32.00 complaints until determined to be a
Privacy Complaint only. If aPrivacy Complaint alsoisa104 CMR 32.00
complaint and/or isfiled in conjunction with a 104 CMR 32.00 complaint, the
Privacy Officer, or designee, will work with the applicable

104 CMR 32.00 investigator and will follow 104 CMR 32.00 timelines for
investigating and responding to the complaint. Similarly, if aprivacy portion of a
complaint is substantiated, the Privacy Officer, or designee, will coordinate
decisions regarding the corrective actions to be taken with the applicable

*2 Detailed information can be located in DMH’s Privacy Handbook. The privacy
complaint processis addressed in Chapter 16 of said handbook.
%3 Key state provisions for programs and facilitiesare M.G.L. c. 123, §36;
104 CMR 27.17 (facilities); and 104 CMR 28.09 (programs)
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104 CMR 32.00 decision-maker.

With regard to acomplaint that is a Privacy Complaint only, the DMH Privacy
Officer or designee will determineif aviolation of the DMH’s privacy policies
and procedures occurred; and/or if the DMH policies and procedures are
inconsistent with state or federal law; and what course of action isto be taken in
response to a Privacy Complaint. The time frames for processing 104 CMR 32.00
complaints shall be used for processing al Privacy Complaints. Aprivacy
complaint shall not be deemed “out of scope’ until after a fact-finding or
investigation occurs. It is believed that most Privacy complaints will require fact-
finding rather than an investigation.

Complaint Outcomes:

At the completion of the fact-finding or investigation, the Person in Charge shall
consult with the DMH Privacy Officer asto whether a privacy violation occurred
and if so, the appropriate sanctions and /or corrective actions that should be taken.

The Person in Charge shall send a decision |etter to the complainant. The decision
letter will serve as both DMH’s response to the Privacy Complaint and, where
applicable, a104 CMR 32.00 complaint A copy of the decision letter concerning
a Privacy Complaint must be sent to the DMH Privacy Officer.

Written notice of the findings and corrective action(s) to be taken shall be given to
all appropriate DMH managers and officers, including, but not limited to, any
appointed fact finder. Written notice also shall be provided to the individual or
Personal Representative who filed the Privacy Complaint.

Privacy Complaints also may be filed with the Secretary of Health and Human
Services, Office for Civil Rights, U.S. Department of Health and Human Services,
JFK Federal Building, Room 1875, Boston, MA 02203. The procedures for
filing a complaint with the U.S. Department of Health and Human Services and a
copy of its complaint form can be found at
http://www.hhs.gov/ocr/privacyhowtofile.htm.

Retaliation is prohibited against any party for filing a Privacy Complaint or for
exercising rights under the provisions of HIPAA and/or DMH Policy
#03-02 (Management of Protected Health Information).

19



G. CONTRACT

Facility and community: general

An adult client has the right to enter into a contract unless a court has limited the right
and/or declared the client to be incompetent.

State law and regulation prohibit deeming an individual incompetent to enter into a
contract based solely on the fact that the individual has been admitted to a program or
admitted or committed to afacility.>

H.DIET

Facility and community: general

DMH Policy #03-1 states that programs and facilities that provide meals as part of
their service are responsible for providing a nutritious diet consistent with medical
requirements and the clients' religious and cultural beliefs and, to the extent possible,
in accordance with personal preferences.

|. DISCRIMINATION

1. Facility and community: general

Every client has the right to be free from any unlawful discrimination including,
but not limited to, discrimination on the basis of race, color, national origin,
religion, gender, sexual preference, language, age, veteran status, disability or
HIV status.>

A person may not be excluded, denied opportunities or benefits, or otherwise
discriminated against because he/she had, currently has, or isregarded as having a
mental illness or physical disability. Federal and state laws prohibit disability-
based discrimination in housing, employment, places of public accommodation
(such as restaurants, movie theatres and banks), health care facilities and other
services and benefits generally offered to the public. Per sons who feel they may
have been discriminated against should bereferred to alegal advocacy
organization for assistance.

2. Housing

A landlord may not deny housing to someone because of the individual’s mental
illness, history of mental illness or physical disability. Federal law also protects

> MGL 123, § 24; 104 CMR 27.13(1); and 104 CMR 28.10(1)
*> DMH Human Rights Policy #03-1, (V)(A) (p.5)
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persons from housing discrimination. * The landlord has a responsibility to make
areasonable accommodation to its rules, policies, practices, services and the
premises if necessary to allow the tenant full use and enjoyment of the apartment.
The landlord does not have to make an accommodation if it would impose an
undue hardship on the landlord.>

An accommodation, when reasonable, might include relocating the tenant within
the building, inserting soundproofing materials in the apartment, educating
security persons regarding any special needs of atenant with mental illness,
allowing the tenant sufficient time and opportunity to obtain counseling or other
assistance, or making a reasonable modification to the normal rules or
expectations in the apartment building. With an accommodation, the tenant must
be able to meet the usual requirements of tenancy, such as timely payment of rent.

Community Residence Tenancy Act: Thislaw isintended to ensure that clients
are protected from inappropriate evictions from community residential programs
that are outside the traditional landlord-tenant relationship. The law provides
clients with a hearing before an impartial hearing officer who must determine
whether a proposed eviction is proper. > (See appendix 7 for more information on
this policy and when thislaw can be applied.)

. Employment

State and federal laws also prohibit discrimination against people with mental
illness, history of mental illness or physical disability in regard to employment.
To be protected, the person must be able to perform the essential functions of the
job he/she desires or holds with or without a reasonable accommodation. The
employer need not make an accommaodation if it would impose an undue hardship
on the employer or other employees.* An accommodation might include
restructuring the job, allowing ajob coach to assist the employee, alowing
employees to modify work schedules, or permitting the employee additional time
off to seek counseling or other treatment or assistance. Medication monitoring is
not considered a reasonable accommodation, so an employee cannot be forced to
take medicine or face workplace discipline. Asking that a current supervisor
modify supervision methods may be a reasonable accommodation, but asking for
anew supervisor is not considered reasonable. To seek reasonable
accommodation, a person need not use that term, but may express his’her need for
aworkplace adjustment. An applicant or employee may be asked to document the
disability and the need for reasonable accommodation. If an applicant or

** M.G.L. c. 151B, § 4(6-7), prohibiting discrimination in all rental housing other than
owner-occupied two-family housing; Federal Fair Housing Act, 42 U.S.C. 3601 et seq.

" M.G.L. c. 151B, § 4subs.7A

®M.G.L.c. 186, § 17A

*M.G.L. c. 151B, § 1(16-17) and § 4(16). Thislaw does not cover employers with
fewer than 6 employees. M.G.L. c. 151B, 8 1(5); See aso the Americans with
Disabilities Act.
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employee with a mental illness does not need reasonable accommodation, he/she
is not required to share information regarding his/her condition.

4. Places of public accommodation
All public buildings are required to comply with the Americans with Disabilities
Act (ADA) with regard to wheelchair accessibility. In afacility or in aprogram,

clients and their visitors need to be able to meet in private in a space that
accommodates a wheelchair.

J. EDUCATION

1. Facility and community: general

Every client under the care of DMH has the right to education and training, as
specifically defined below.

2. Instruction and education

In cooperation with other state agencies, DMH shall arrange for instruction and
education for clientsin its facilities as may be appropriate for such personsto
undertake, especially if the person is unable to engage in programs for patient-
trainees.%’

3. Patientsunder the age of 22

Individuals under the age of 22 who arein DMH facilities shall receive education
and training appropriate to their needs in accordance with M.G. L. 71B and the
related regulations.”" See also Appendix 3 for educational advocacy resources.

4. Community: DMH child/adolescent programslicensed by OCCS

Residency programs licensed by OCCS must describe in writing a plan for
identifying and meeting the educational needs of the residents served. The
program must arrange for the education of each resident, in compliance with
federal, state and local law, as appropriate to the needs of each resident and
consistent with the individual education plan.®

M.G.L.c.123,§29
®1 104 CMR 27.13(4)
%2102 CMR 3.06(5)
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K. HABEAS CORPUS
Any person involuntarily committed to a facility who believes, or has reason to
believe, he/she no longer should be retained may make written application to the
Superior Court for ajudicial determination of the necessity of continued commitment
pursuant to M.G.L. c. 123, §9(b).*®

L. HEALTH CARE PROXY

Facility and community: general

Any competent person 18 year s of age or older is allowed to make a health care
proxy. A health care proxy isalegal document, but it does not have to be drafted or
executed by alawyer to be valid. However, it must conform to the requirements of
M.G.L. c. 201D. By the proxy, the client names a health care agent who will make
decisions for the client regarding medical and psychiatric care, if and when the client
is not competent or able to communicate his’her own wishes and/or decisions.®*

A client may revoke his’her appointment of a health care agent at any time.

A proxy can be specific or general. A client can give hig’her health care agent
specific instructions, general guidance, or no instructions or guidance in the proxy.
For example, a client may inform the health care agent what his’her specific
preferences are regarding antipsychotic medications. Also, aclient may inform the
health care agent about the kinds of treatment he/she wants to receive if he/she
becomes terminally ill.

The decisions regarding whether or not to have a health care proxy and who isto be
designated as the health care agent are entirely up to the client. In addition, the client
may or may not choose to specify treatment preferences as part of his/her proxy.
However, if no restrictions are in a proxy, a health care agent can make all heath care
decisions that otherwise could have been made by the client. This may include
voluntary admission to a psychiatric hospital .

Therefore, when completing a health care proxy, it isimportant for a client to discuss
medical and psychiatric health care treatments, as well as voluntary psychiatric
admission with his’her proposed health care agent. The client also should specify on
the form whether or not he/she wants to limit the authority of the agent. A client may
object to a health care decision that is made by his’her agent. Theclient's
decision will prevail unlessthe client is determined to lack capacity to make
health care decisions by court order.®

% See also 104 CMR 27.13(8)
®M.G.L.c. 201D

% Cohen v. Bolduc, 435 Mass. 608 (2002)
% M.G.L.c. 201D
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A health care agent may be arelative, afriend, or anyone on whom the client feels
he/she can rely on who iswilling to follow the client’ s choices and make decisions
for the client when he/she cannot make them for him/herself. Staff cannot be named
asaclient’s health care agent.

For more information about health care proxies, clients may contact the Human
Rights Officer at a program or facility or DMH’s Office of Consumer and Ex-Patient
Relations: 1-800-221-0053. They can assist a client in obtaining a health care proxy
form or contacting someone el se knowledgeabl e about a health care proxy.

M. HOLD AND CONVEY PROPERTY

Facility and community: gener al

An adult client has the right to hold and convey property unless a court has limited
the right and/or declares the client to be incompetent.

State regulation and the DMH Human Rights policy prohibit deeming a client

incompetent to hold and convey property based solely on the fact that the client has
been admitted to a program or admitted or committed to a facility.®’

N. HUMANE PSYCHOLOGICAL AND PHYSICAL ENVIRONMENT
(See Appendices 2a and 2b “Five Fundamental Rights’ Law)

Facility and community: gener al

Every client in afacility or aresidential program has the right to a humane
psychological and physical environment, such as living quarters and accommodations
which afford privacy and security in resting, sleeping, dressing, bathing and personal
hygiene, reading, writing, and toileting. Nothing in this section shall be interpreted to
require individual sleeping quarters.®®

Every client should experience an environment where he/she is treated skillfully,
professionally and with dignity and respect. Clients values and differences,
including cultural, sexual and religious preferences need to be respected. Clients may
not be verbally, physically, psychologically or sexually abused or neglected. Clients
also have the right to not be humiliated. The strengths of clients should be
emphasized while fostering their dignity and autonomy.

Humane physical quartersinclude facilities and programs that are not overcrowded
and meet, or exceed, applicable state code standards for housing.

%7104 CMR 27.13(1) and DMH Policy #03-1, (V)(A) ( p. 4)
% M.G.L.c. 123, § 23(d)
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Community: DMH child/adolescent programslicensed by OCCS

When contracting with a child/adolescent program, DMH must insure that the
program allows the DMH child/adolescent the right to a humane psychological and
physical environment in accordance with the Five Fundamental Rights Law.

O. INFORMED CONSENT

1. Facility and community: general

Every client has the qualified right to control his’her own treatment and services
and to request alternative or additional treatment or services.

DMH is committed to the universal application of the practice of informed
consent to safeguard human rights and to promote an optimal health care
environment.

The doctrine of informed consent, clearly set forth in DMH regulation and policy,
means that the acceptance or rejection of treatment must be based upon a
voluntary and informed decision. Informed decision-making is based upon a
person’s ability to understand the risks and benefits of the proposed treatment as
well asthe alternatives, including no treatment.

To be voluntary, a decision must be made freely, without coercion or threats.
Every adult is presumed competent to make an informed decision. A minor
(excluding emancipated and/or mature minors), by reason of age, is presumed
incompetent except in very limited situations (See #6, p. 28, Minors). A
competent client may make treatment decisions on his’her own behalf. For a
client deemed legally incompetent by reason of age or mental status, informed
consent to treatment must be obtained through an alternative process, which may
involve parents, guardians or, in some circumstances, ajudicial determination.

Every consent form signed by a client shall be placed in his/her record. A copy of
the consent form must be given to the client. If the client gives verbal consent,
this must be noted on the consent form by the clinician.®®

2. When informed consent must be obtained

According to DMH policy, no psychiatric treatment can be administered or
performed without a client’s informed consent, or that of his’her legally
authorized representative, or with court approval.”

Specific informed consent must be obtained from the client, his’her legally
authorized representative, or a court of competent jurisdiction for treatment with
antipsychotic medication, electroconvulsive treatment (ECT), psychosurgery,

% DMH Policy #96-3R (p.5)
104 CMR 27.10(1)(a) (inpatient) and 104 CMR 28.03(1)(j) (community)
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involuntary sterilization or abortion, and other highly intrusive or high-risk
interventions.” In the case of an adult client incapable of giving informed
consent, these interventions may not be administered or performed without prior
review and approval by a court or without the consent of aclient’s legally
authorized representative, who must have been granted specific authority by a
court to authorize such treatment(s) or procedure(s).

3. Right torefuse psychiatric tr eatment

Absent a determination by a judge that a client isincompetent, court approval of
his/her treatment, or appointment of a guardian to consent to the client’s
treatment, a client retains the right to accept or refuse treatment. A client
temporarily may lose the right to refuse treatment only in rare circumstances
where a clinician determines that the client isincompetent and that the treatment
is necessary to prevent an immediate, substantial, and irreversible deterioration of
his’her mental illness.”

While the DMH regulations described above require informed consent for
antipsychotic medications, DMH Policy #96-3R extends these same informed
consent principlesto all psychiatric medications. This policy appliesto all DMH-
operated and contracted facilities and programs.

Finally, DMH expects that the client and clinician will discuss all proposed
treatments, even if acourt or alegally authorized representative is providing the
informed consent.

4. Obtaining valid informed consent

According to the DMH Informed Consent Policy, the informed consent process
must include the following elements:

a. an assessment of the client’s ability to appreciate and have insight into the
fact that he/she has a mental illness, to understand that there is a treatment
that might help, and to have the capacity to recognize and report side
effects;

b. adescription of the condition being treated;

c. anexplanation of the proposed treatment;

d. anexplanation of the risks, side effects and benefits of the proposed
treatment;

e. anexplanation of alternativesto the proposed treatment as well as the
risks, benefits and side effects of the aternatives to the proposed
treatment;

f. anexplanation of the right to freely consent to or refuse the treatment
without coercion, retaliation or punishment, including loss of privileges,
threat/use of restraints, discharge, guardianship or Rogers orders. Such

1104 CMR 27.10(1)(b) (inpatient) and 104 CMR 28.03(1)(j)(1) (community); See also
Rogers v. Commissioner of the Department of Mental Health, 390 Mass. 489 (1983)
2104 CMR 27.10(1)(d)
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interventions only may be utilized in accordance with applicable legal and
clinical standards. When a competent client refuses a recommended
treatment, a clinically appropriate alternative treatment that is acceptable
to the client, including no treatment, shall be explored and offered where
possible;

g. anexplanation of the right to withdraw one’ s consent to treatment, orally
or in writing, at any time; and

h. aset of materials provided to the client that are written in common,
everyday language, and explain the benefits, risks and side effects of the
prescribed medication.”

5. Routine and preventive treatment

Routine and preventive treatments include standard medical examinations,
clinical tests, standard immunizations and treatment for minor illnesses and
injuries.

a. Facility DMH regulations provide that a client who is capable of giving
informed consent regarding routine and preventive treatment has the right
to refuse such treatment. However, the facility director, without special
court authorization, may override the refusal when the treatment consists
of:

i. acomplete physical examination and associated routine laboratory
tests, required by law to be conducted upon admission and at |east
annually thereafter; or

ii. immunizations or treatment required by law or necessary to prevent
the spread of infection or disease.™

b. Community: general DMH regulations provide that if the client has been
found to be incapable at his/her last periodic review and has no legally
authorized representative, the program director may consent to routine or
preventive medical care, including standard medical examinations, clinical
tests, standard immunizations and treatment for minor illnesses and
injuries. However, such medical care may only be authorized upon
recommendation by the treating physician that such care is necessary and
appropriate, and provided that:

i. theclient agreesto such care;
ii. theclientisnot aminor or under guardianship; ”

3 DMH Policy #96-3R, (V)(B) (pp.3-4)
4104 CMR 27.10(3)
104 CMR 28.03(1)(j)(2)
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6. Minors

a. General Parentsof minor s retain the authority to give informed consent
on behalf of their child, unless the court has appointed someone else as
guardian.

b. Electroconvulsive treatment Electroconvulsive treatment is prohibited for
clients under the age 16 years unless the DMH Commissioner or designee
authorizesits use.”

c. Consent of guardian —exceptions Consent for the treatment of clients
under 18 years of age must be obtained from the Legally Authorized
Representative (LAR) with the following exceptions:

i. Mature Minor - Pursuant to the “mature minor” rule, afacility or
program may administer treatment on the basis of aminor’s (rather
than the parents’) consent and must honor the minor’ sright to refuse
treatment unless there is an emergency or court order. The “mature
minor” rule was first articulated by the Supreme Judicial Court of
Massachusetts when it concluded that where the minor is “capable of
giving informed consent to treatment,” and it is not in the best interests
of the child to notify the parents of the intended treatment, the “ mature
minor” rule may apply.

Note: This determination rarely is made and only should be made in
consultation with legal counsel.

ii. Emancipated Minor —An *“emancipated minor" is considered an adult
for purposes of the informed consent rule. According to state law, an
“emancipated minor” is a person under the age of 18 who is:

e married, widowed or divorced; or

e the parent of achild; or

e amember of the armed forces; or

e pregnant or believes herself to be pregnant; or

e living separate and apart from a parent or legal guardian and
managing his’her own financia affairs; or

e hasor reasonably believes he/she has a disease dangerous to the
public health or is drug-dependent. Minorsin this category may
consent only to medical care related to the specific disease or drug
dependency.”

Required by law - In certain circumstances, state law specifically allows
minorsto give consent to treatment (e.g. HIV testing). See M.G.L. c.112,

104 CMR 27.10(2)(a)
" Baird v. Attorney General, 371 Mass. 741 (1977) and 104 CMR 25.03
®M.G.L.c. 112, § 12F
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8812E and F. Additionally, as discussed in Section IV.B.3. of this
Handbook, 16 and 17-year-olds have the right to sign themselvesin and
out of psychiatric facilities.

Community: DMH child/adolescents programs licensed by OCCS

A resident of these programs age 12 and older, consistent with his’her ability to
understand, must be informed of the treatment, risks and any potential side effects
of anti-psychotic medications that have been prescribed for that resident.”

7. Guardianship

A guardianship is alegal relationship between a court-appointed individual
(guardian) and an individual (ward) who was deemed by the court to be legally
incompetent to manage his’her own personal and/or financial affairs. The
authority of a guardian depends on the court order or decree appointing him/her.
A guardianship remainsin effect until vacated by the Court or the death of the
ward. See Section IV.C. 5 (p. 11) of the Handbook for more information on
guardians.

8. RogersMonitors

A Rogers monitor is appointed when a Probate and Family Court judge authorizes
the use of antipsychotic medication after afinding that the client is incapable of
giving informed consent for the use of antipsychotic medications. The monitor’s
duty it isto ensure that the antipsychotic medication treatment plan approved by
the Court isfollowed. A review of the treatment plan is done on a periodic basis
at whi gp time the treatment plan is extended, amended, and/or revoked by the
Court.

9. 8B authorizationsto treat (facility only)

An 8B Authorization to Treat is an order of aDistrict Court made after entry of an
order for involuntary commitment and afinding by the Court that the client is
incapable of giving informed consent (incompetent) to the administration of
antipsychotic medication or other medical treatment for mental illness. Itis
limited to the Court's authorization of a specific treatment plan designed to treat
the person’s psychiatric condition. The authority of this treatment order dissolves
upon the client’ s discharge from the facility or upon conversion of the client’s
legal status to "voluntary” while at the facility. ®

102 CMR 3.06(4)(k)(3)(e)
9'M.G.L. c. 201, §§ 6 and 14
8 M.G.L.c. 123,§8B
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P. INTERPRETER SERVICES

1. Facility: general

DMH is committed to providing services that are culturally and linguistically
appropriate at all times. Each facility must provide competent interpreter services
for every non-English speaking, deaf or hard-of-hearing client.®?

2. De€finitions

a. Facility means:
i. DMH-operated hospital; or
ii. DMH-operated Community mental health center with inpatient unit; or
iii. DMH-operated psychiatric unit within a public health hospital; or
iv. DMH licensed psychiatric hospital; or
v. DMH licensed psychiatric unit within a general hospital .

b. Competent interpreter services means interpreter services performed by a
person who is:
i. fluent in English and in the language of a non-English speaker; and
ii. trained and proficient in the skill and ethics of interpreting; and
iii. knowledgeable about the specialized terms and concepts that need to
be interpreted for purposes of receiving care or treatment.*

c. Non-English speaker means: a person who cannot speak or understand, or has
difficulty understanding the English language because the speaker primarily
uses a spoken language other than English.

3. Additional quidelines

a Family members or friends are not encouraged to act as interpreters and
minor children shall not be used as interpreters other than in exceptional
circumstances.

b. There must be written notification and a posting in the client’s primary
language of the right to and availability of interpreter services.

C. The Americans with Disabilities Act (ADA) requires that reasonable
accommodations be made for individuals with disabilities. With regard to
interpreter services, the ADA does not apply to LEP (Limited English
Proficiency) individuals who need a spoken language interpreter for
communication. It does apply to individuals who are deaf or hard-of-
hearing and who need a sign language interpreter or an assistive device for
communication.

2 M.G.L.c. 123, § 23A
8 104 CMR. 27.18(1)(b)
8 104 CMR 27.18(1)(a)
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d. Section 504 of the Rehabilitation Act of 1974 also appliesto individuals
who are deaf or hard-of-hearing.

Note: For genera information regarding available translations and interpreters
(both spoken and sign language), contact the DMH Office of Multicultural Affairs
at 617-626-8134.

Q. LABOR

1. Facility and community: general

Although clients may be asked to carry out tasks and activities related to daily
living, they may not be required to perform unpaid labor. Clients may choose to
perform additional work that is to be compensated according to applicable state
and federal laws. Examples of daily tasks for which clients are not required to be
compensated include maintaining a neat and clean living space and doing one's
own laundry when facilities are available.

2. Facility

State law authorizes DMH to establish programs at its facilities for patients who
would benefit from performing work/tasks. Such work and tasks are to be
compensated according to payment schedules established by DMH inits
regulations.®®

3. Community: adult

a In an adult program, no client shall be required to perform labor that
involves the essential operations and maintenance of the program or the
regular care, treatment or supervision of other clients, provided that,

i. incommunity residentia or aternative programs, clients may be required
to perform normal housekeeping and home maintenance functions; and

ii. clients may perform labor in accordance with a planned and supervised
program of vocational and rehabilitation training as set forth in the
client’ streatment plan. Such labor shall be compensated to the extent
of its economic value.®

b. Federa and state laws relating to wages, hours of work, workmen's
compensation and other |abor standards are to be followed to the extent
that they apply to such required and voluntary labor. &

®M.G.L.c.123,§29
8 104 CMR 28.07
8.
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4. Community: DMH child/adolescent programs licensed by OCCS

Programs must have a written plan that addresses meeting residents’ vocational
preparation needs. Programs must assist each child in their care for more than 45
days, assessing his’her vocational needs.® Each child must be fully involved in
his/her vocational evaluation and the development of avocational plan.®

R. LICENSES: PROFESSIONAL, OCCUPATIONAL OR VEHICLE

1. Facility and community: general

Every client has the right to hold professional, occupational and driver’slicenses
unless age, limitation by the licensing agency or order of a court of competent
jurisdiction precludes the exercise of thisright.

State law and regulation prohibit considering an individual incompetent to hold a

professional, occupational or driver’s license, based solely on the fact that the
individual has been admitted to a program or admitted or committed to a facility. %

S. MAIL
(See Appendices 2a and 2b-“Five Fundamental Rights’ Law)

1. Facility and community: general

According to the Five Fundamental Rights Law, every client has the right to send
and receive sealed, unopened, uncensored mail. In addition, every client must be
provided with a reasonable amount of writing materials and postage, and
reasonabl e assistance in writing, addressing and mailing letters and other
documents, upon request.™*

2. Facility

a Limiting thisright in afacility

Only the director of afacility or designee may limit this right when there
isgood cause to believe that the mail may contain contraband. In this
instance, facility staff, for the sole purpose of preventing the transmission
of contraband, may open and inspect the item of mail in front of the
patient. Staff may not read the content of the correspondence.® There
must be documentation of specific facts in the patient’ s record if this right
islimited.

8 102 CMR 3.06(6)
89102 CMR 3.06(6)(b)
% M.G.L. c.123, § 24; 104 CMR 27.13; and 104 CMR 28.10(1)
“'M.G.L.c. 123,§23
% d.
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b. Contraband

Although not specifically defined in the law, DMH policy defines
contraband as “any substance or article that islikely to cause harm to the
patient or others, that violates facility infection control requirements, or
otherwiseisillega.”® Facilities must have procedures for disposing of or
returning contraband. *

3. Community: general

The right to send and receive unopened and uncensored mail cannot be restricted
in community programs.

4. Community: DMH child/adolescent programs licensed by OCCS

When contracting with a child/adolescent program licensed by OCCS, DMH must
insure that the program allows DMH child/adolescent clients to send and receive
sealed, unopened, uncensored mail in accordance with the Five Fundamental
Rights Law.

T. MARRIAGE

1. Facility and community: general

Adult clients retain the right to marry unless a court of competent jurisdiction makes a
determination to the contrary.® In general, a person must be 18 years or older to
marry in Massachusetts. However, there are exceptions that would allow a minor to
marry, such as with parental or guardian permission or a court order. Contact legal
counsel for clarification.

State regulation prohibits deeming a client incompetent to marry based solely on the
fact thatgéhe client has been admitted to a program or admitted/committed to a
facility.

U. MISTREATMENT

1. Facility and community: gener al

Program and facility staff may not mistreat a client or permit mistreatment of a
client by staff, other clients or others. Mistreatment includes any intentional or

% DMH Policy #98-3, (p. 1)
% 1d.(p.6)
ZZ 104 CMR 27.13(1) and DMH Policy #03-1(V)
Id.
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negligent act or omission that exposes a client to a serious risk of physical or
emotional harm.””’

DMH Community Regulations and DMH Policy #03-1 explicitly prohibit
mistreatment of clients. Mistreatment includes, but is not limited to:

a. Corporal punishment or any unreasonable use, threat, or degree of force or

coercion;

b. Infliction of mental or verbal abuse such as abusive screaming or name
calling;

c. Incitement or encouragement of clients or othersto mistreat aclient;

d. Transfer or the threat of transfer of a client for punitive reasons;

e. The use of restraint as punishment or primarily for the convenience of

staff; and/or
f. Any retaliation against a client for reporting any violation as defined in the
DMH complaint regulations.*®

Allegations of mistreatment must be treated and investigated asa DMH
complaint.®

2. Community: DM H child/adolescent programs licensed by OCCS

OCCSregulations state: “[n]o program employee, member of the child care staff
nor any other person with unsupervised access to residents shall inflict any form
of physical, emotional or sexual abuse, or neglect upon aresident while in the
program’ s care and custody.”?

3. Mandatory reporting of abuse and neglect

See Section 1V.F.6 of this Handbook entitled, COMPLAINTS/REPORTING
ABUSE for additional information regarding reporting mistreatment. (p. 16)

V. PERSONAL POSSESSIONS

1. Facility and community: general

Every client has the right to his’/her own possessions, barring athreat to client
safety. Massachusetts law affords clients the right to keep and use their own
personal possessions, including toilet articles, and to have accessto client storage
spaces for private use.!®*

% DMH Policy #03-1, (p.8)

% 104 CMR 28.04(1) and DMH Policy #03-1, (p. 7)
% 104 CMR 28.04(2) and DMH Policy #03-1, (p. 7)
10904 CMR 3.07(1)

191 M.G.L. c. 123,§ 23



2. FEacility

The facility director or designee may deny these rights for good cause. The good
cause must be related to the likelihood of harm resulting from the client’s having
access to the possession. This determination must be made on an individua basis.
The reasons for any such denial must be entered into the treatment record of the
client whose possessions are being limited. %

3. Community: general

Regulations state that a program may not interfere with the right of the client to
acquire, retain, and dispose of personally owned property unless:

a. theclientisaminor, under guardianship or conservatorship, or has had a
representative payee appointed; in accordance with the provisions of 104 CMR 30.03
(client funds in community programs); or

b. the client possesses contraband or any item prohibited by law; or

ordered by a court of competent jurisdiction; or

possession poses an imminent threat of serious physical harm to the client or others.

20

In the event of arestriction of possession by a program on the grounds of
imminent and serious physical harm, the program must issue a receipt to the client
and safely store the object. Any restriction shall be documented in the client’s
record and subsequently reviewed and monitored by the Human Rights Officer
and Human Rights Committee.

4. Community: DMH child/adolescent programs licensed by OCCS

Each individual in aresidential program licensed by OCCS must be provided with
personal grooming and hygiene articles.'® He/she also must have accessible
storage areas for these and other personal possessions'®

W. PHYSICAL EXERCISE AND OUTDOOR ACCESS

1. Facility and community: general

Every client has the right to a reasonable opportunity for physical exercise and
access to the outdoors consistent with requirements for safety.'® Accessto fresh
air and exercise should be valued not only as aright, but also asavital aidto a
person’s mental and physical health.

102 Id

103 104 CMR 28.08(1)
104102 CMR 3.07(5)(a)
195 102 CMR 3.08(7)(i)
1% DMH Human Rights Policy #03-1, (p. 8)
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2. Facility

Although thisright appliesto all settings, access to the outdoorsis an issue that
arises most often for clientsin the inpatient setting. For individual safety reasons,
an individual’ s access to the outdoors may be limited temporarily. Limitson
outdoor access must be determined on an individual basis.

As soon as an individual’ s safety level is determined, increased freedom of
movement should occur in accordance with the person’ s ability to safely manage
it. Refer to DMH Policy #96-1, Patient Privileges, for additional guidance
regarding increasing individuals freedom of movement in facilities.

In addition, indoor alternatives for exercise, such as access to exercise equipment
and/or groups that encourage movement and activity, should be made available to
clients.

Staff convenience should not be afactor in limiting physical activities and
outdoor access. Although DMH policy is not specific on thisissue, it is
recommended that any restriction to outdoor access be evaluated daily. At a
minimum, daily access to the outdoors should be facilitated and consistent with
assessed individual safety.

3. Community: DMH child/adolescent programslicensed by OCCS

OCCS licensed residential programs that serve clients for more than 72 hours
must have a written plan that addresses meeting the recreational needs of the
residents.’”’

X. RECORD ACCESS

1.

In general

Clients, in general, have aright to access their records created and maintained by
DMH. Also, clients have aright of privacy regarding said records, which are
considered confidential. However, neither right is absolute; there are
circumstances when a client’ s right to access may be limited and/or such records
may be accessed by third parties.

In response to the Federal Health Insurance Portability and Accountability Act
(HIPAA), DMH issued a policy on Management of Protected Health Information
and developed a DMH Privacy Handbook. '® Both the policy and the Handbook
provide greater details on the material contained in this section of the DMH
Human Rights Handbook. The policy and the Handbook also explain how state
law, in some instances, supersedes HIPAA because state law offers more
protection or more privacy.

197102 CMR 3.06(7)
108 See DMH Policy #03-2 and the DMH Privacy Handbook
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2. Access by client to his/her records

a. Facility: Adult and Child/Adolescent A patient, or his/her Personal
Representative (PR), has aright (subject to certain limitations) to access
his’her record.’® A PR is someone who is authorized to make healthcare
decisions on behalf of the patient. Examples of a PR include a health care
agent, aguardian, a parent, or the Department of Social Services (DSS),
when they are authorized to make healthcare decisions.™° Examples of
information which may not be accessible are psychotherapy notes,
“information compiled in reasonable anticipation” of court or
administrative proceedings'*, forensic reports and records not used to
make decisions about the patient."*?

Denial of Access

A patient or his’her PR is allowed access to the patient’ s records absent a
determination by the Commissioner or designee (who must be alicensed
health care professional) that:

i. theinspection by the patient is reasonably likely to endanger the
life or physical safety of the patient or another person;

ii. the record makes reference to another person (other than the health
care provider) and is reasonably likely to cause substantial harm to
such other person; or

iii. inspection by the legally authorized representative is reasonably
likely to cause substantial harm to the patient or another person.**

If accessto arecord is denied based on one of the above criteria, the
patient or PR shall be informed of the right to appeal. The individual
making a determination on appeal must be a licensed health care
professional, and such determination shall be final .**#

There are some other circumstances under which an individual/PR does
not have the right to access PHI. See DMH Privacy Handbook, chapter 11,
[1. B. 1. pp.1-2. These denials cannot be appeal ed.

109 45 CFR 164.524(a) and DMH Privacy Handbook c. 5(1)
119104 CMR 25.03 (Definitions)
11 45 CFR 164.524(a) and the DMH Privacy Handbook c. 11(11)(B)(1)(c)
112 DMH Privacy Handbook c. 5(11)(B)(1)& (3)
13104 CMR 27.17(6)(c)(1-3)
114104 CMR 27.17(6)(c)(3)
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b. Facility: Child/Adolescent.

A facility director may require the PR’ s consent before permitting a
patient under the age of 18 to inspect his’her own records. However, if the
patient is 16 or 17 years old and admitted him/herself to the facility
pursuant to M.G.L. ¢.123 88 10 and 11, then the patient may inspect
records of the admittance without consent of the PR. *** Also, aminor
who, because he/she is emancipated is a mature minor pursuant to 104 MR
25.04, or by law consented to a treatment, has the right to access the PHI
that DMH maintains relevant to such treatment.**® Emancipated minor
and mature minor are discussed under Informed Consent (p.28)

Staff Assistance:

Clinical staff of afacility may offer to read or interpret arecord to a
patient or PR. However, access may not be denied solely on the basis of a
patient or PR declining the offer. 1’

Access to records in the community:

Records are available (or may be denied) to aclient or hisher PR in the
community to the same extent they are available (or denied) to a patient in
afacility. (Seeabove). '

3. Access by 3% partiesto records created or maintained by DMH

DMH records are private and not open to inspection by athird party except:

upon a proper judicial order

by an attorney of the patient or client

when the Commissioner or designee makes a determination that it isin the
best interest of the patient or client to permit inspection or disclosure
certain disclosures to persons involved in the care of the individual

certain instances involving whistleblowers or workforce members who are
victims of crime

as authorized by the individual

disclosure for health oversight activities

certain disclosures for research

as required by law™*®

a. Proper judicial order. Thistermisdefined in DMH regulations as“an

order signed by ajustice or special justice of a court of competent
jurisdiction, or aclerk or assistant clerk acting upon instruction of such a
justice.”*®® A subpoenais not considered a proper judicial order and,
therefore, is not sufficient authority to release Protected Health Information

g,

116 104 CMR 25.04 and the DMH Privacy Handbook ¢.11(C)

117104 CMR 27.17 (6)(c)(3)

118 104 CMR 28.09(1) and the DMH Privacy Handbook ¢.11(1)

19 See M.G.L. ¢.123, § 36; 104 CMR 27.17(6); and 104 CMR 28.09(2)
120 104 CMR 27.17(6)(a) (facility) and 104 CMR 28.09(2)(a) (community)
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(PHI).* If asubpoenafor PHI isreceived, the DMH Legal Office should
be consulted.

b. Attorney. An attorney for a patient/client may have access to the records
of said patient/client. If the records are at a facility, the attorney should
provide awritten request for the individual’ s records as well as
appropriate verification of the attorney-client relationship.'? If the records
are in the community, the attorney may be required to provide written
authorization from the client or PR, if any, or aletter of appointment from
the Court.'?

c. Bestinterest determination: The Commissioner or designee may allow
access to records to athird party based upon a“best interest
determination.” However, such access may only be given if the
requirements of 104 CMR 27.17 or 28.09 are met. Such determination
may only be made for treatment, payment or healthcare operation
purposes. Examples of when abest interest determination could be made
include:

i.  fromasending facility to areceiving facility for purposes of transfer
pursuant to M.G.L. c. 123, § 3.2

ii. toaphysician or other health care provider who requires such
records for the treatment of amedical or psychiatric emergency,
provided that the patient/client is given notice of access as soon as
possible;

iii.  toamedical or psychiatric facility currently caring for the
patient/client, where the disclosure is necessary for the safe and
appropriate treatment and discharge of the individual;

iv. topersonsinvolved in treatment or service where the individual has
provided consent;

V. between DMH and a contracted vendor regarding individuals being
served by the vendor for purposes related to services provided under
the contract;

vi. to persons authorized by DMH to monitor quality control of services
provided;

vii. to enable patient/client, or someone acting on his’her behalf, to
obtain benefits, protective services, or third party payment for
services so rendered,

viii. to persons conducting an investigation pursuant to 104 CMR 32.00;

iX. topersonsengaged in research if approved by DMH under 104 CMR
31.00;

X.  tothe Joint Commission on Accreditation of Healthcare
Organizations (JCAHO) or other accrediting bodies;

121 1d.; See also DMH Privacy Handbook c. 6(1V)(A)(5)(Note)
122 104 CMR 27.17(6)(b)
123 104 CMR 28.09(1)(c)
124104 CMR 27.17(6)(g)(1)
39



xi. to DPH or local board of health consistent with 105 CMR 300.00
et.seq. regarding reports of communicable or other infectious
diseases; and

Xii. to coroner, medical examiner or funeral home director, in case of
death.’®

Information disclosed based upon a best interest determination must be
limited to the minimum information necessary to achieve the purpose of
the disclosure.'®

Prior to making a best interest determination, “the Commissioner or
designee shall have made a determination that it is not possible or
practicable to obtain the informed written consent of the individual” or
PR, if any.*

d. Required by law

Records may be disclosed if required by law. Disclosures that DMH or its

workforce members are required to make include but are not limited to,

the following:

i Crimes Committed Upon Personsin care of Mental Health
Facilities. MGL ¢.19, 8§10

i Transfer Notices. M.G.L. c.123, §3

iii. Periodic Review Notices. M.G.L. c.123, 84

iv. Commitment Petitions/Appeals. M.G.L. c.123, 887, 8, 9, 15 and
16

V. Petition for Medical Treatment Orders. M.G.L. ¢.123, 88B

Vi. Emergency Hospitalizations. M.G.L. ¢.123, §12

vii.  Forensic Reports. M.G.L. c123, §815,16, 17, 18

viii.  Guardian or Conservator Appointments. M.G.L ¢.123, 825 and
M.G.L. c.201, 886, 6A, 6B, 7, 14, 16B, 17, 21

iX. Unclaimed Funds Notice. M.G.L ¢.123, 826

X. Administration of estate of deceased inpatient or resident by DMH.
M.G.L. c.123, 827

Xi. Violent or Unnatural Death of DMH Clients. M.G.L ¢.123, §28

xii.  Unauthorized Absence of DMH Clients. M.G.L. ¢.123, 8§30

Xiii.  Gun Licensing Authority Accessto Mental Health Records.
M.G.L. c.140, §8129B and 131

xiv.  Mental Health Legal Advisor's Committee access to records.
M.G.L c.221, 834E

xv.  Medication Communications. 104 CMR 28.06

xvi.  Abuse of Elderly Person. M.G.L. c.19A, 815, 104 CMR 32.06

xvii.  The Disabled Person Protection Commission. M.G.L. ¢.19C, 8§15,
104 CMR 32.06

125104 CMR 27.17(6)(g) and 104 CMR 28.09(2)(d)
126 104 CMR 27.17(6)(h) and 104 CMR 28.09(2)(f)
127104 CMR 27.17(6)(f) and 104 CMR 28.09(2)(c)
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xviii. DSS-Persons required to report Cases of Injured, Abused or
Neglect Children. M.G.L c.119, §851A

xiX.  Persons Having Knowledge of Death to Notify Medical Examiner.

M.G.L. c.38, 813, 104 CMR 32.06

xX.  Sex Offender Registry Law. M.G.L. c.6, 88178C through 1780

xxi.  Disclosuresto the U.S. Secretary of Health and Human Services, if
required by the Secretary in investigating DMH's compliance with
HIPAA. 45 CFR 164.505(a)(2)

xxii. Protection and Advocacy. 42 USC 10806.'%

. Written authorization — by individual or PR

Inspection of records or parts thereof by third parties are permitted “upon
the written authorization of the individual” or PR, “provided that such
written authorization meet the requirements for authorization set forth in
the federal HIPAA regulations (45 CFR 164.508).”** A valid
authorization must be in writing and contain the following elements:

adescription of the information to be disclosed,;

a description of the purpose of each use or disclosure;

the identification of the requester and recipient of thisinformation;

the identification of the entity authorized to release the information

an expiration date, or event, for the authorization;

a statement indicating the individual’ s right to revoke the

authorization;

e astatement indicating that the information may be subject to
redisclosure by the recipient and may no longer be protected by federal
or state privacy laws; and

e thesignature of the individual or personal representative (and in the

case of the PR, adescription of the PR’ s authority to act for the

individual).**

Personsinvolved in the care of an individual

Certain personal information may be disclosed to afamily member, or
other persons involved in the care, or payment for care, of apatient/ client
if the patient/ client has agreed, verbally or in writing, to such disclosure,
or who has been notified and has not objected to such disclosure.**

0. Whistleblowers or workforce members who are victims of crime

Certain personal information may be disclosed by a workforce member, if
the workforce member believesin good faith that DMH has engaged in

128 See DMH Privacy Handbook ¢.6(V)(B)(5)
129104 CMR 27.17(6)(d) and 104 CMR 28.09(2)(b)
130 45 CFR 164.508(c)(i—viii)

131 See DMH Privacy Handbook c¢.6(V)(B)(10)
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conduct that is unlawful or otherwise violates professional or clinical
standards or that the care, services or conditions provided by DMH
potentially endangers one or more individuals and the disclosure is made
to (i) apublic health authority, health oversight agency, or healthcare
accreditation organization authorized to investigate or oversee the conduct
at issue, or (ii) an attorney retained by the Workforce Member for the
purpose of determining legal options of the Workforce Member with
regard to said conduct. In addition the disclosure of the personal
information must be necessary to accomplish the intended purpose and the
amount of personal information that is used must be limited to the amount
to that which is necessary for the intended purpose.**?

Health oversight activities

DMH is ahedth oversight agency for psychiatric facilities and residential
programs that it licenses. In such role, DMH has the right to access
personal information retained by such facilities and programs without
authorizations. Such access, disclosures and exchanges are required by
law. However, DMH must safeguard PHI that it obtains during health
oversight activitiesin amanner consistent with federal and state laws and
regulations, and DMH policies and procedures relating to PHI. 3

Research

Certain personal information retained by DMH may be disclosed for
research purposes, but only with approval of the DMH Central Office
Research Review Committee (CORRC), which “officially must waive the
authorization requirement as part of its approval of aresearch

protocol ...” %

Community: DMH child/adolescent programslicensed by OCCS

In residential programs for children and adolescents that are licensed by
the Office for Child Care Services (OCCYS), “Records shall be the property
of the licensee who shall have written procedures which provide for,”
among other things,

i. accessing aresident’s records by resident (taking into account his’her
capacity to understand), parent(s), a person other than the parent who
has custody or a person not directly related to the service plan;

ii. identifying person(s), if any, whose consent(s) is required before
information in aresident’s records may be released;

iii. releasing information contained in aresident’ s record; and

iv. making available summaries of progress reportsin lieu of the entire
case record.*®

132 See DMH Privacy Handbook ¢.6(V)(B)(12)
133 See DMH Privacy Handbook c.6(V11)

13% See DMH Privacy Handbook ¢.6(V)(B)(6)
135 102 CMR 3.10(5)(a),(b),(d) and (e)

42



“The licensee shall explain all service plans, reviews and discharge plans
to al child care personnel responsible for implementing the service plan
on adaily basis, to the child s family or guardian, as appropriate, and to
the resident in a manner consistent with her or his maturity and capacity to
understand."**®

The regulations reflect basic standards for operation of residential
programs serving children and teen parents, but OCCS licensure “shall not
relieve facilities of their obligation to comply with any other applicable
state or federal regulatory requirements or requirements set forth in their
contracts with the referral sources.”**’

4. Noticereguirements

Under HIPAA, DMH isrequired to provide a Notice of Privacy Practices to each
patient in a DMH facility and DMH client in the community.*®

5. Privacy complaint

If aclient or patient believes that his/her privacy rights regarding records have
been violated, the individual may file acomplaint with DMH or with the
Secretary of Health and Human Services.** For more information, contact the
Human Rights Officer or the DMH Privacy Officer. (See also Section IV.F.p.18
for more information on privacy complaints).

Y. RELIGION

1. Facility and community

Every client in afacility or program has the freedom to practice his’her religion of
choice without compulsion.**

2. Community: DMH child/adolescent programslicensed by OCCS

Programs must make religious opportunities available to residents upon request
and must respect their religious preferences.***

136 102 CMR 3.05(4)(e)
137102 CMR 3.11(1)
138 See DMH Privacy Handbook, Notice of Privacy Practices, c. 4
139 See DMH Privacy Handbook c. 16(1)
140 104 CMR 28.03(1)(b) and DMH Policy #03-1
141 102 CMR 3.06(8)
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Z. RESEARCH

1. Ingeneral

Any research project that involves DMH clients as subjects (unless the research is
not in any way related to DMH or afacility or program operated by DMH) must
meet specific requirements as determined by the DMH Central Office Research
Review Committee (CORRC). Any client choosing to participate in such a
research project must do so voluntarily and may discontinue his/her participation
at any time for any reason. DMH regulations specify the requirements established
to protect clients who may participate in DMH approved research. These
regulations address, in detail, the process of informed consent. The regulations
also apply when any DMH employee, as an employee, participates as aresearch
investigator or subject.

2. Ingtitutional review board

Many research safeguards are in place to protect clients who choose to participate
voluntarily in aDMH approved research project or when research involves the
disclosure of DMH data. CORRC serves as the Institutional Review Board
(IRB), complying with federal regulations for research. The requirements for the
approval of research projects by the IRB clearly are articulated under federal
regulation, ensuring strong regulatory oversight of all research involving human
subjects.#

All such research approved by CORRC is subject to monitoring on an ongoing
basis. CORRC's primary responsibility isto protect the rights and welfare of
research subjects.'*®

3. Selected requirements

Proposals for research must address a number of pointsincluding, but not limited
to, the following:

the expected benefits of the research to the subjects, direct and indirect;
identification of all foreseeable risks;

how the care and treatment of subjects may be affected during and after the
research;

safeguards for maintaining confidentiality, includi nAgAthe manner in which the
datais disposed at the termination of the research. *

At aminimum, CORRC must consider the impact the research may have on
subjects in terms of health and physical safety, confidentiality and privacy, human
dignity, self-determination, freedom of choice, right to adequate care and

192 45 CFR 46
143 104 CMR 31.05(2)(a)
1% 104 CMR 31.04(e),(j),(1) and (n)



treatment, freedom from undue discomfort, distress and deprivation, and right to
fair and equal treatment without discrimination.**

CORRC cannot approve research involving a drug that has not been approved for
trial in human beings by the FDA.'*

4. Informed consent

The informed consent process for participation in research iswell defined in the
regulations. Informed consent is defined as “...knowing consent given by a
subject, or if the subject islegally incompetent (e.g., aminor), by the subject’s
legally authorized representative or by a court of competent jurisdiction. The
subject, or legally authorized representative, must be able to exercise free power
of choice to participate in research without undue inducement or any element of
force, deceit, duress or other forms of constraint or coercion. The subject or
legally authorized representative must have the capacity to understand and weigh
the risks and benefits of the proposed research for the research subject.” **’

Anindividua’s participation in aresearch project is entirely voluntary and must
cease if the individual objects verbally or non-verbally, even when that individual
is considered incompetent to consent and has alegally authorized representative
who has consented.**®

5. Children/Adolescents as subjects

DMH regulations require that if CORRC reviews any research involving children,
at least one member of CORRC must be knowledgeable about and experienced in
working with children.**®

Although aminor is considered incompetent to give consent to participate in
research, as with all adult subjects, hig/her participation in aresearch project must
cease if he or she objects, verbally or non-verbally, 